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Workers’ compensation programs provide cash benefits, medical care, and rehabilitation services to workers disabled by work-related injuries or diseases. Some view such programs as critical strands in the safety net for workers, while others argue their costs corrode business competitiveness. This article sets aside the melodramatics and provides a judicious introduction to workers’ compensation history and current issues.

History


Workers’ compensation emerged in the United States during the Progressive Era (1900-1920).
 Before then, the only remedy for an employee injured at work was a negligence suit against the employer. If the employee won the suit, the recovery could be substantial, including damages for pain and suffering. However, many workers were unsuccessful in these suits: not only did the employee have to prove employer negligence, but the employer also had several additional defenses, such as the fellow servant rule, which absolved the employer from any liability if the worker was injured through the negligence of a fellow employee.
Workers’ compensation statutes were designed to overcome deficiencies of negligence suits. Workers’ compensation relies on a no-fault system: the employee does not have to prove the employer was negligent, only that the injury was “work-related.”
 In turn, workers’ compensation is the exclusive remedy: the employee’s right to sue the employer for negligence was eliminated.

As the workers’ compensation movement emerged, the Supreme Court’s interpretation of the commerce clause of the U.S. Constitution precluded the enactment of federal social insurance programs for private-sector workers. Thus, it was necessary for states to enact workers’ compensation statutes, which most did by the 1920s.

The constitutional impediment to a federal workers’ compensation program was eliminated by the more accommodating interpretation of the commerce clause by the Supreme Court in the 1930s. However, the system of state control over most aspects of the workers’ compensation program established in the Progressive Era has not been significantly altered.

The most serious threat to state domination occurred when the National Commission on State Workmen’s Compensation Laws submitted its Report to the President and Congress in 1972. (The current name for the program—workers’ compensation—was adopted later in the 1970s.) The National Commission was critical of the state programs, calling them “in general neither adequate nor equitable.” The National Commission made 84 recommendations, designated 19 of them as essential, and indicated that Congress should enact the essential recommendations as mandatory standards for state programs unless the states complied with them by 1975.

Although full compliance with the 19 essential recommendations was not achieved, Congress never enacted federal mandates. However, in part because of the threat of federal action, most states improved their workers’ compensation statutes, as seen in Figure A. In the early 1970s, benefits were roughly 0.67 percent of payroll, while in the early 1980s, benefits were roughly 1.0 percent of payroll. Costs to employers similarly increased from about 1.1 percent of payroll in the early 1970s to about 1.7 percent of payroll in the early 1980s.

Benefits and costs relative to payroll were relatively stable from the early to mid-1980s, when both began to increase rapidly. By the early 1990s, benefits were about 1.6 percent of payroll and costs were over 2.1 percent of payroll. A major contributor to these developments was the 14.9 percent annual increase in medical benefits between 1985 and 1991. Meanwhile, the workers’ compensation insurance industry lost money in every year between 1984 and 1991, even after taking into consideration returns on investment.

These developments beginning in the mid-1980s galvanized political activity by employers and insurers to reduce program costs. Over half of the states passed major amendments to workers’ compensation laws between 1989 and 1996. The statutory level of cash benefits was reduced in a number of jurisdictions. The health care delivery system in workers’ compensation was transformed, including the introduction of managed care in many states. Probably the most significant development were limitations in access to the program for injured workers by changing evidentiary rules, excluding certain medical conditions, and requiring that work be the major contributing cause of the disability for a worker to receive benefits.
 In Oregon, for example, a series of legislative changes reduced benefits and costs by about 20 to 25 percent (Thomason and Burton 2005). In addition to these changes within the workers’ compensation program, the workplace injury rate began to drop rapidly after 1992.

As a result of these developments, workers’ compensation benefits as a percent of payroll dropped from about 1.6 percent in the early 1990s to 1.06 percent in 2000, while costs to employers dropped from 2.18 percent to 1.30 of payroll over the same period. The magnitudes of these declines were unprecedented in the last 60 years. They were accompanied by profitability of the workers’ compensation insurance industry from 1993 to 2000, which was the longest string of profitable years in at least the last half-century.

The developments of the current decade are too early to assess. Employers’ costs increased from 1.30 percent of payroll in 2000 to 1.76 percent in 2004. Benefits increased more modestly from 1.06 percent of payroll in 2000 to 1.13 percent in 2004, with all of the increase due to higher expenditures on medical benefits. The insurance industry experienced losses in 2001-02, but profits emerged in 2003 and increased through 2005.

Current Issues


Insurance arrangements. Six states have exclusive state funds, and the federal programs rely on government funds. In 20 states, private carriers compete with state funds, while in 24 states plus the District of Columbia only private carriers operate. In almost all states, qualifying employers can self-insure. Nationally, private carriers account for about half, state and federal funds for about a quarter, and self-insurers for about a quarter of all benefit payments (Sengupta, Reno, and Burton 2006: Table 5).
Private carriers have had a positive influence on workers’ compensation throughout the history of the program, such as the promotion of safety practices.  However, since late 1980s and early 1990s when the industry experienced a prolonged spell of underwriting losses, private carriers have been a major force in restricting the scope of the program.

State workers’ compensation funds also have a mixed record. In recent years, the Washington exclusive state fund has been a leader in sponsoring research and innovative medical practices. In contrast, the West Virginia exclusive state fund was deliberately under-funded in an effort to attract business to the state, and the result was a near-bankruptcy and a decision to shift to private carriers. The number of jurisdictions with competitive state funds increased from 13 in 1985 to 20 in 2000, primarily because states wished to reduce the costs of workers’ compensation for employers. The new funds are a tribute to the lack of influence of research on policy making, since Thomason, Schmidle, and Burton (2001) found that states with competitive state funds have workers’ compensation insurance rates that are considerably higher (by about 18 percent) than the insurance rates in states with only private carriers.

Adequacy of Cash Benefits. An evaluation of cash benefits is complicated because there are separate approaches for temporary versus permanent periods of disability, for total versus partial disability, and for fatalities. The most expensive type of cash benefit is paid for permanent partial disabilities (PPD): the worker has an injury (such as loss of a finger) that has permanent medical consequences and that is not expected to totally preclude subsequent employment.

An evaluation of PPD benefits is complicated because states do not routinely collect information on what happens to workers in the labor market after benefits are awarded. Recent studies of injured workers who received PPD benefits in five states found that the proportions of earnings lost due to workplace injuries replaced by workers’ compensation benefits ranged from 30 percent in Wisconsin to 46 percent in New Mexico.
 The National Academy of Social Insurance (Hunt 2004) stated that PPD benefits are adequate if they replace at least 66 percent of lost wages, which means the benefits in these five states do not approach the benchmark for adequacy.

Medical Benefits. The share of all workers’ compensation benefits accounted for by medical benefits increased from 29.0 percent in 1980 to 46.6 percent in 2004 (Sengupta, Reno, and Burton 2006: Table 4). There are several attractive features of these benefits from the standpoint of workers: in most states, the benefits must be provided as long as medically necessary; there are no deductibles or co-insurance payments; and the entire premium is paid (at least nominally) by the employer. There are also some features that workers find unattractive: in many states, the employer or carrier can choose the treating physician and/or variants of managed care have been introduced. Overall, the workers’ compensation health care benefits are probably more attractive to workers than the benefits in alternative health care plans provided at the workplace, which makes workers’ compensation susceptible to cost-shifting for medical conditions with ambiguous causes, such as back disorders.

Another threat to the workers’ compensation health care system—at least from the standpoint of some carriers and employers—is the possibility that a fundamental restructuring of the U.S. health care system will absorb the health care component of workers’ compensation. One concern about universal health care is that regulations will make it difficult for employers to provide extraordinary medical care in order to return injured workers to employment as soon as possible, and employers will consequently be required to pay cash benefits for longer durations. Although this argument was used to oppose the Clinton health care plan of the early 1990s, there are skeptics who point to the Ontario experience as described by Mustard and Sinclair (2005), where statutory levels of cash benefits are relatively high, medical benefits for injured workers are provided through the general health system (reimbursed by workers’ compensation), and medical case expenditures and cash benefits are lower than in most U.S. jurisdictions.
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� The origins of workers’ compensation are examined in Burton and Mitchell (2003: 178-80).


� There are several aspects of the “work-related” test: namely, there must be (1) a personal injury (2) by accident (3) arising out of, and (4) in the course of employment.  These are discussed in Burton (2007).


� These developments involving tightened eligibility rules are discussed in Spieler and Burton (1998) and Burton and Spieler (2004).


� The overall operating ratio, which is the most comprehensive measure of underwriting experience for insurance carriers, dropped to 90.6 in 2005, which was the most profitable year in almost a decade (Burton 2005).


� Burton (2005) provides an overview of the various approaches used by the states to compensate permanent partial disabilities.


� These studies are summarized in Boden, Reville, and Biddle (2005).
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